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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



KARST ENVIRONMENTAL EDUCATION ) 

AND PROTECnON, INC., at al., ) 

) 

Plaintiffe, ) 



) 

V. ) No. l:05-ov-01 190-RMU 



^ ) 

unhed states environmental ) 

protection agency, united states ) 
department of housing and urban ) 

DEVELOPMENT, and TENNESSEE VALLEY ) 
AtrXHORITY, ) 

) 

Defendants, ) 

) 



DECLARATION OF JAMES N. HEER 
I, James N. Hizer, make flie following declaration baaed on personal knowledge, tbftamation, 

and belief 

1. I am the President of the Ihter-Modal Transportation Authority CTTA")- The IT A is 
located in the City of Bowling Green, KLentudky (the "City"), which is the fifth largest city in 
KmtncJy and is located in Wanrea Goiraty, Kmtucky (the "Com 

2. in 1998 the Kentucky General As^erably aprpropriated $6,000,000 fiom the 
Commonwealth' s general fund for tiie purpose of evaluating and developing an industrial park. The 
County formed the IT A & non-Stock, non-profit corporation, to acst as the County's agency and 
instrumentality in acquiring and financing the piojecL The fecUity envisioned Tjy the County is 
known as the Kentucky Tri-Modal Transpaik (the 'lianspark"). 
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3- Midiad Buchanon^ Wan-m County Jiidge-Executive, tte chief executive officer of 
tbie Co-unty, appointed a aumber ofbusiajess leadaxs, cotnmimity leaders and educaiois to the Board 
ofDireotors of ITA. In order to evaluate whether the Tratxspark wa$ economically feasible aiwij if so, 
in what maimer the project shoiild be develop^, ITA retaioed the services of WHbtir Smith 
A$soctat^ (WS A), an intettxationally recognixed ooftsxdtmg and enj^eermg firm possessing special 

* 

expertise in wigin^xings planning and economics. 

4. WSA collected data through empirical stadias of Wanen County and its economy 
and studied data available from governmental soijrcee and the Bowling Green — Wan-Mi County 
Chamber of Commetce. An E3C^nitive Summary of W^'s BdXefitrCost and Econoioic Impact 
Analysis fbimd, among other things, that the TraospaaJ: ahoxild be coii&tructed in stages, 

5. Based on the WSA feasibility study, XTA retai^€d the regional accounthig firm of 
Babd, Knru and Dobson C'BKD'') to assist in developing a Business Plan. The Business Plan was 
developed after reviewing WSA^s feasibility study and throng close consultation befeweea JTA^s 
Board of Directors^ WSAj BKD and various oonmmnily leaders. The resulting Busineias Plan 
provided for the developm^t of the Transpark in separate phases or sl^es. Pha^e I of the 
development injchides the puithase and development of approximfltely 1,200 acres of land aM the 
devdopmeat of that land as a business oi- industrial paric. The development of the Transpaik in 
stages or phas^ has been the plan of developm^t since a staged approach was lecommeoded by 
WSA. No devdopmonl of any part of the Transpark beyond Phasa I ha^ been undertaken or -c^ be 
undertalcatn nntU Phase I ia csonxplctcd and a determinadon is made, after conxpleiion of Phase I, 

I 

wbether developrnent beyond Phase I should be undertaken. 
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6, Phase I of tlie Transpark does not iuclude fho construriion of an airport Altboijgh 
initial plans for developmeajt of tljs TtaDspark inoludcsd devalopme^t of a new airport ss the pny ect 
is ouircntly eavlsioned, any new aiiport will be developed by the Bowling Greea - Warren County 
Airport Board (the "Airpoxt Boaid"), an agency of ihe City md the County unrelated to Ihc ITA- 
The Federal Aviation Administration C'FAA") fbndesd a risk analysis study and a oost-beuefit 
analysis to atiidythefeasibililyof dodngthe codstmg Bowling Green- Wairea Coimly Airport and 
replacing it ivith a new airport. This fea^ility study i$ bdng completed by lie Bowltag Qreen- 
Waii«n Covmiy Airport Board under the guidance of its manager, Rob Bamett. The ITA is not 
participating in the feasibility study that wa5 funded, at least iuppit, by the FAA. Any new airport 
would be located outside fli« land comprising Phase I of the Transpaifc, since Phase I of the 
TfanspariccoD^Bts solely of a business and industrial parL The ITAhas not acquired anyland to use 
f«r the coBStoiction of an airport AnaijportisnotpartofaiiyfUtureplanisbythelTA- If anew 
aiiport is construct^ near the Ttanspaxkj it will be casnstructed under the auspices of the Airport 
Board, not the ITA. Whether an environmental impact statemeo.t will be required is a matter that 
will he addre3$ed by the Airport Board and the Federal Aviation Administration ("PAA") if and 
whm the Airport Board determines that a new airport sbould be constructed. 

7. On April 5, 2001 the County and ITA filed a Petition with the appropriate Kentucky 
authority, the State Local Debt OfEocr, sedking approval of a finatidng plan to provide pennanant 
snd interim financing &r Phase I of the Ttanspadi throng the issuance of industrial revalue bonds 
(the 'Ijond issue*^. The Petitiou made no mention of an airport or the potential devdopmcait of later 
Phases of the Traiuspark 
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8. lie SLDO ^jproved the bond issue consistiBg pf three element: (1) Bond 
Anticipatioia Notes to "b o issi^ fbr mterim financing ofPhas© I of tJie Transpadc; (2) First Mortgage 



Revetme Bond$ in the amoiJiii; of $25 tDilHoiL in one or roora scries mi^tuiiiiig in 30ye^$, represeating 
pertnanent financing fyr Thssz I of ttx6 Traiispark; and (3) a Lease to be entered into between ITA 
and Warten Coimty obligating the Ccimity to make such payments to ITA as areneo^saty to pay the 
Bond Anticipation Notes and the Bonds, The State Local Debt Officer^s approval of the bond issue 
was nltanately affinned by the Kegotijcky state oottrts on appeal, 

-1 

9. To date, the ITA lias utilized a portion of Ihe bond issue to acquire approximately 800 
acres of land and to commeiice &q installadon of the Inftafltmcture of Phase I of the project, snoli as 
Toads, water linaa, sewer litxea, etc. All of tlifi land comprising Phase I of the Tt^nspark is located in 
the coipotate limits of the Cily of Bowling Green and adjacent to 1-65, the CSXRailioai U.S, 68/SO 
and US, 3 IW. 

10. On June 1 0, 2004 the contractor chosen to begin eonstractioa of the infrastructure of 
the Transpark was anihorized to begia construction and construction began shortly thereafter on 

Phase t of ihe Transpark. Pha^e I of the Transpark was planned, desig^ied* financed and has been 
constructed without any federal funding and will xitilize no federal funding in the future. 

1 1 - Num^cal paragraph 8 of the complaint filed in the above-styicd case states, **EPA'a 
spending authorization bills for fiscal years 2004 and 2005 ^pmpriated a total of $3 ,75 million for 
water flod scw^ infiastructuxe for the Transpark.'' This statement i^ incojt^ct. The $3.75 million 
referred to rq>res enta two separate grants, ndlh^r of wHch were actuaUy n^ 
of which relate to -ftie Transpark, The $3,75 million tefcrenced in numerical paragraph S of the 
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coroplaiat consists of (l) a $2 milHoii grant made to lie Warren Coxttjty Water District to extead 
larger water and gawer Uaes to norfli Warren Coxmty and (2) a $1.75 mmion dollar grant to flie city 
of Bowling Green to assist in the "Soxrfh Central Kentaoky Water Ibfra^tnicture Project," which is 
bdng adtninistered by the Watren Coimly Water District, 

While it is true that it© $2 million grant was initially re^^a^egted by the ITA^ after the funds 
w^re appropriated^ fiie ITA realized that the fbnds tad been requested by mistake becans© (1) the 
water and sewer lines were to be constructed on property not owned by the ITA and (2) the water 
and sewer lines were to be constructed and owned by itc Wairen County Water District, Afl^ the 
funds were ^ipropriated, but before they were rec^vcd by the ITA, the ITA notified the office of 
Kegtucfcy*s senior Senator, Senator Mitch McsConnell, that the ftinds had been mistakenly applied 
for. Senator McConndl'a staff contar^ad the gcantor, the BnvinOTmental PKstccflon Agency 
C"EP A'O, wMda changed die grantee iiom the ITA to the Wairen Comty Water District before the 
funds were dispQTsci ThiK, the ITA never received the funds and did not spend liiem. 

Neither of these two grants will finance constmction of water arid sewer lines in the 
TransparL The water and sewer lines located in the Transpadc have bem constructed using 
excliiaively the proceeds of the bond issue referaiced above. The ITA awarded Bnjck Excavating a 
contract in the spring of 2004 to do all the grade work for the internal roads of the Tiansparic 
CQmiectlngU.S.68/S0atuiU,S,31-W. Incliided in this contract was the installation of 20 indawat^ 
and swerlmes inside the Transpad, wMch constitutes aU of the water and aewe^ 
Mfllde Phase I of the Transpadc To date Brock Excavating has been paid appxoxhnately S6 million 
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entirely out of revenue bonds issued by Wanen County and/or foada reaeived ftom the 
Commotxwealtli of Ksntaciky. 

12. Nmuerioal paragcaph 9 of the coinplaiit refers to $1 .75 miUitjn appropriated by the 
Department of Housing and Urban Dcvelopmort CHUD") for a training canter under constnictioa 
at the Transpailc The statemeats contained in numerical paragraph 9 of fee complaint are inconeot 
for the following reasons: The amoont of the appropriation was SI .50 nnUiotx, iwst $ 1 .75 million. 
These fimds were Expropriated for the purchase of eqo^ent only, not for construction of Ae 
training center or the pncdhase of items that v?ill become fixtures in the training center. The funds 
wece ^ipropiiated to the Gty of Bowling Green, not fhe IV A. The fimds to begin construction of tba 
training center initidly came fiom local sources involving no federal funds; interim financing fcam 
local sources was necessary because ^e Commonwealth of Kentucky was in a budget crisis at the 
timeandhadnoteaactsdafaudfiet llie Commonwealth ofKentuolsy baa since enacted a budget and 
is in Uie ptocesa of taking over coasttuction of tie training center. lie Uaining tjcnter is not bdug 
constructed by the ITA. Wh^ completed, the training center wiU be part of the Kentucky 
Commmiity and Technical CoUege System ("KCTCS"). a state-wide system of vocational and 
training centers unrelated to the ITA. 

13. The $1.5 million grant from HUD was otigtoally reqneated by Jack Thomas, the 
ftmier President of the Bowling Green Technical College, wHoh is a member of the KCTCS and is 

umelated to me ITA. llie rTA, KCTCS, and the Bowling Green Technical CoUege are ail sepaiate 
eatifies. The Traaaiag oeajter is a state project wHch is part of the KCTCS. althon^ it will be 
available to assist intraining employees of companies located in the Transpark. Neither the training 
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<?^ter nor KCTCS is affiliated with, the ITA. Based on ixiy in&imation, knowledge and belied^ non^ 
of the grant fbnds rdFefenced in numerical paragraph 9 of the complaint have been speat or 

14, Numerical paragnaph 1 of th^ oomplaint lefers to money being aUooated by the 
TemfisgeeVaU(^AiithorityCTVA'') to Bowling Green Met^^ BGMF is 
a &T profit company which waa the Srst company to pttrdhase land ax>d build a iadhty in the 
Transpatk. BGMF annoimced in Decetubar, 2003 it& intention to locate hi Bowling Green, Koentucky 
and in February 2004 BGMF's pttrchase of land fiom the fTA was completed. After BGMF 
pnrdtiased its land from the riA in Febmaty 2004, aU dedsions legarding the use of the land BGMF 
purchased fiiom the ITA have been made by BGMF, not the ITA. Hie TVA funds were not 
requested by the ITA and have not been received by the ITA. ITA was not involved in any request 
for fimds madeby BGMF to TVA and had no knowledgq of any such requ^iflt iTAbas not recdved 
any funds fit^m TVA and has not speat any fund5 provided by TVA, 

15. Numerical patagrapb 15 of tfee complaint states $8.7 million has been allocated by 
ti^ Federal Highway Administration CTHWA^O for road infrafitmotiire for the Transpark TMs 
statement U incorrect. The con^laijat mentions a $2 nriUion grant and a SS.25 million grant, bn£ the 
$2 milEon i$ inoludfed in the SS^5 milEon grant The $5.25 milKon was appropriated in &cal year 
2004 &r improvements to US. 3 1-W and U.S. 6S/S0. The redpient of the fimds was the Kentodcy 
Transportation Cabinet, not the ITA. None of these funds were appropriated to> received by, or 
spent by the ITA. Altibon^ the expansion of U.S. 6S/S0 bas recently been completed by the 
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Kaituciky Transportation. Cabinet, none of the $5.25 nnlliott grant was used for construction of ilie 

ejcpanaicm of U.S. 68/80. 

16. TlaeaUegatianlhatiiieEHWAftodsaretobeiisedtoaddanejdtandiaMmecto 
fiirI-65isM)lsleadiixg. TheFHWA appropriated $1. 7 iaiIlion,'w^di was divided into two grants, a 
$500,000 gcaat to ihe Kentucky Transportation Cabinet for a feasibility study of a aew exit off 1-65 
and a $1 .2 million grant for &e construction of internal roads in the Transpark. The UA declined 

the $ L2 millioji appropriation and these fbnds were nev^ requested of received. The intenial roads 
in tiie Tratisparfc arj& being constracced and funded entiiely by the proceeds of the bond is^iuc 
discussed above and funds appropriated by the Commonwealth of Kentucky, 

17. The KetJtticky Transportaiion CabineH is cwxently studying the possibility of 
constructing a cotinector road as mentioofid in numerical paragraph 15 of the complaint, 
along with two other options . The Kentucky Transportation Cabinethas madic no decision as 
to which of the three options will be chosen. Any constmction of such a conujector will be 
nndCTtaken by tiie Keipctacky Transportation Cabinet, not the ITA. The 1^65 connector is not 
part of the Transpark plan, but is part of the City of Bowling Gre^ 20 year road plan. The 
proponents of the 1-65 connector hope it will eventiially become part of a new interstate 
highway which will cross Kentocky fitim east to west, 1-66. The 1-65 connector mentioned in 
the complaint is not part of the Transpark and the ITA has not been notified aa to which of 
the three options noted above will be chosen- 

18* On May 1 %^ 2005, ITA advertised %t requ^ts for proposals ftmn qualified fiims to 
demolish and dispose of a residential structure and all sssociatad ferm btdldin^ at 839--Mizpah 

8 
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IU>a4 Bowling Green, KY. The properties at 839 MzpaliRaad^BowlrngGtem^KYar^x^ 
ac«Jage acquired lax IheTrarispatfc riAiJitendsdcmoUtionof those as partofconstructionofPliase 
I of the Tratispaai. 

1 9, rr A' B decision oa whetlii^ to uouiertake flie aforemeatioi^ demolition at 839 Mizpaii 
Road, Boiling Gieoij KY is Bot co»tiiigent upoa TTA recedving funding firom eLUiet HUD or tibs 
Environmental Protection Agency (^'EPA") or any other federal sowdc- 

I declare imder penalty of perjijuy that the foregoing is true anvi correot. 

ExQcuted ji this ^^ davof Jmie2005- 





Jattf^N. Hizer, P^c^dsnt, Inter-Modal 
TVanspbrtation Aufiiority, Inc. 



